
 

 
 
April 29, 2013 
 
 
Ms. Brenda Edwards  
U.S. Department of Energy  
Office of Energy Efficiency and Renewable Energy 
Building Technologies Program, EE-2J  
1000 Independence Avenue, S.W.  
Washington, D.C. 20585-0121  
 
Re: NOPR on Waiver Process for Certain Residential Electric Storage Water Heaters 
Docket No. EERE–2012–BT–STD–0022 
 
Dear Ms. Edwards:  
 
The Air-Conditioning, Heating, and Refrigeration Institute (AHRI) is the trade association 
representing manufacturers of air conditioning, space heating, water heating and commercial 
refrigeration equipment. AHRI’s 300 member companies include all the major manufacturers of 
residential and commercial water heaters doing business in the U.S.  We submit the following 
comments in response to the February 26, 2013 Notice of Proposed Rulemaking (NOPR) to 
establish a waiver process that would allow the manufacture and sale of residential electric 
resistance storage water heaters larger than 55 gallons in volume after April 16, 2015 for use in 
electric utility load shifting or demand response programs (identified as electric thermal storage 
programs, ETS).   

As noted in the NOPR, DOE has concluded that benefits of ETS programs warrant an alternative 
approach to energy conservation standards for certain electric water heaters.  Our comments will 
address the concerns with the alternative approach that was presented in the NOPR and our 
recommendation to reconsider the tentative decision made by DOE in this regard. 
 
The NOPR proposed a waiver process that is impractical and inconsistent with both the water 
heater manufacturer’s business operations and the manner in which electric utilities establish and 
operate electric thermal storage programs.  The discussion that occurred at the March 15, 2013 
meeting showed that this proposed waiver process is unworkable.  We question whether any 
waiver process can be developed that will satisfy both the needs of the electric utilities that 
operate ETS programs and DOE’s needs to prevent these water heaters from being used to 
circumvent the efficiency standards going into effect in April of 2015. 
 
The problems with the proposed waiver process are: 
 

The utility cannot apply for a waiver.  There is a fundamental inconsistency in suggesting 
that an organization which is not subject to a federal regulation can apply for a waiver 
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from that regulation.  Federal minimum efficiency standards for water heaters apply to 
the manufacture or importation of the product.  Manufacturers are required to comply 
with this regulation.  Utilities are not subject to this regulation.  Therefore, they do not 
require a waiver from a regulation that does not apply to them.  Related to this, if a 
waiver was given only to the utility, there would still not be any water heaters available 
legally for use in ETS programs.  Unless the manufacturer obtains a waiver, the company 
will not be able to manufacture any large volume electric resistance storage water heaters 
after April 14, 2015, regardless of any waiver a utility may have obtained.  
 
Neither the manufacturer nor the utility will be able to accurately predict how many units 
of the waivered models will be needed in a given year.  The success of an ETS program 
depends on the number of customers that decide to enroll in the program.  This is an 
unknown variable.  Additionally, some units may be installed as replacements for a failed 
water heater that has been in the program for some time.  If the manufacturer’s customer 
cannot provide an accurate estimate of how many units they will need, the manufacturer 
certainly will not know how many will be manufacturing in the coming year.  This 
estimate is not necessary or useful.  If some practical waiver process is established, the 
manufacturer’s customers will be identified.  This risk related to how many units a 
manufacture might plan to build in a year is entirely on the manufacturer and is a 
significant business decision for the company.  If they make more than their customers 
need, they will have unsold inventory.  If they make too few, they would have missed 
sales.  Regardless, the important issues is not how many does the utility hope to use, but 
how many did get installed for use in an ETS program. 

 
The one year effective period for a waiver is too short and renders the waiver useless.  
Most of the utilities at the March 15 public meeting expressed a desire to have a five year 
effective period for a waiver and noted that at a minimum a three year effective period is 
necessary for their planning processes and the manner in which ETS programs are 
conducted.  There is also a manufacturer’s issue that makes a one year effective period 
unacceptable.  It is likely that the control requirements imposed on water heaters for 
which waivers are granted will require redesign of those models.  As part of such 
redesign, manufacturers must conduct various tests and submit the redesigned model for 
certification to safety standards by independent third party laboratories.  This requires 
time and incurs expense.  Until a waiver is granted, a manufacturer can not make these 
models.  Given that fact, manufacturers will not do much advance work to complete these 
tests and obtain the required safety certification when there is always a chance the waiver 
will not be granted.  So even after the waiver is granted, the “waivered” model may not 
be put into production immediately.  In this case, the one year effective period may end 
up being only a ten or six month period of availability.  
 
The proposed waiver process does not realistically address the time that may be involved 
in obtaining the waiver.  Our experience with existing DOE waiver procedures, such as a 
waiver from DOE efficiency test procedures, is that there is often a significant amount of 
time that transpires between the application and decision on a waiver.  This is a basic 
logistics issue.  DOE has a limited staff, that staff has a large number of rulemakings 



Ms. Edwards/DOE NOPR 
April 29, 2013 
3 | P a g e  
 

either ongoing or soon to be initiated, and there are only so many work hours in a day.  
The attendance at the March 15 meeting strongly indicates that adding this waiver 
process, as proposed, would add a significant load to DOE current activities and would 
very likely not be a process by which waivers could be handled in a manner sufficiently 
timely for manufacturers or the utilities that operate ETS programs.    

 
In the NOPR DOE has tentatively concluded not to propose a separate product class for “grid 
interactive” water heaters.  Although the NOPR provided a summary of the comments on this 
issue which noted reasons why a separate product class should or should not be established, the 
primary reason provided by DOE for its tentative decision is the anti-backsliding provision of 
federal law.  There is an inherent assumption in this line of reasoning that preordains that the 
conclusion always will be that the establishment of a separate product class with its own, less 
stringent standard would be back-sliding.  Specifically, the assumption is that these products 
have no unique performance feature or utility that distinguishes them from other large volume 
electric storage water heaters.  By assuming that the revised minimum efficiency standard for 
models with volumes larger than 55 gallons applies to “grid interactive models” DOE is 
undermining the very principle of the section in the law that addresses products with unique 
performance related features.   
 
Furthermore, in a previous rulemaking DOE indicated that backsliding occurs only when 
minimum efficiency standards are made less stringent when considering products within a 
certain product category.1  In this current case, the water heater models that were being used in 
ETS programs were in the same product category as standard residential electric storage water 
heaters and those products met the minimum efficiency standard for that class of products.  This 
fact does not establish that these models do not have any different performance feature; rather it 
merely establishes that the feature was not recognized or otherwise identified.  DOE should 
consider the possibility that the analysis done to support the final rule of April 2010 overlooked 
this particular segment of the residential water heater market.  Subsequent to that final rule, DOE 
now recognizes the distinct utility of “grid interactive” water heaters.  The first paragraph under 
“Summary of the Proposed Rule” on page 12970 of the NOPR acknowledges that these water 
heaters are needed in order to ensure the viability of ETS programs. The fact that DOE is 
considering a waiver process further indicates that “grid interactive” water heaters have a unique 
performance feature that warrants them being treated differently.  In this light, DOE may 
establish a separate product class with a corresponding, revised minimum efficiency standard 
which would be higher than the minimum efficiency standard currently in effect.  If DOE takes 
this action, there is no issue with the anti-backsliding provision.   
 
The practice of using larger volume electric storage water heaters in ETS programs has been 
going on for many years.  It was certainly being done in the mid-2000s when DOE was 
conducting the rulemaking on revised minimum efficiency standards for residential water 
heaters.  In that analysis, DOE did consider several suggestions for separate product classes for 

                                                      
1  Energy Conservation Standards for Battery Chargers and External Power Supplies, 77 Fed. Reg. 18,478 

(2012).   
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certain types of water heaters have a unique feature or utility.  The April 16, 2010 Federal 
Register notice of the final rule summarized DOE’s consideration of those suggestions. But that 
part of the notice makes no mention of “grid interactive” or “electric thermal storage” electric 
water heaters. Our review of the rulemaking documents indicates that DOE did not consider 
“grid interactive” or “electric thermal storage” models as a possible separate product class at that 
time.  That was an oversight on the part of all parties involved.  Nonetheless, the fact that these 
products were not considered in the analysis for the 2010 final rule does not restrict DOE from 
considering them now or any time in the future.  Whether or not it was specifically intended by 
DOE, this rulemaking is an opportunity to rectify that oversight. 
 
These larger volume electric storage water heaters used in ETS programs have the following 
unique performance related features that provide a particular utility.  These models have the dual 
feature of allowing consumers to heat the entire volume of hot water they may use in a day in a 
limited period of time while also providing electric utilities with a means to use electricity 
generated in off peak periods.  This latter feature helps electric utilities both to manage their 
overall electric demand and to better utilizing electricity generated from wind energy.  Wind 
energy is one of the major sources of electricity generated by a renewable source.  In many areas 
of the country, more wind energy electricity is generated at night.  In contrast, most electric 
utility peak periods occur during the day.  In this case the optimized availability of wind 
generated electricity is 180º out of phase with the electric peak demand periods.  As noted at the 
March 15, 2013 public meeting, many electric utilities with ETS programs use these larger 
volume electric storage water heaters as a means to store the electricity generated at night by 
windmills.  Although, this is not a consumer utility, it has a direct benefit of reducing the need to 
build or otherwise acquire additional electricity generating capacity.  This is a factor that DOE 
should consider appropriate for supporting the establishment of a separate product class. 
 
 “Grid interactive” or “electric thermal storage” electric water heaters have the following 
characteristics that can be used to define the separate product class for these models. 
 

Storage Volume: Since these water heaters are designed to be de-energized during the 
part of the day when most hot water use occurs, they utilize larger storage capacity.  
Unlike standard electric resistance storage water heaters, the models must be capable of 
satisfying the largest anticipated daily load of the household without any recovery 
capacity. The critical aspect of the success of ETS programs is that the customer always 
has enough hot water for their needs during the period when the water heater is de-
energized.  If the customer does not get enough hot water every day, they will not 
continue to participate in the program.  Consequently, the model must be sized to meet 
the largest anticipated daily load.  Clearly, this requires a larger volume than when sizing 
is done based on a water heater that can operate at any time of the day and which factors 
in the recovery capacity of the model. 

 
Installation Location: These water heaters can be installed in small interior spaces, 
generally not much taller or wider than the unit itself.  The dimensions of a typical 80 
gallon electric water heater are 62 inches tall and 25 inches wide; for a typical 120 gallon 
electric water heater the dimensions are 64 inches tall and 28 inches wide.  Either 
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product, or a model which falls between these two, can be installed in a small utility 
closet that is 3 feet x 3 feet and 8 feet high.  Furthermore, in cases where these models are 
being installed to replace a standard electric resistance storage water heater, they will 
usually fit in the same space as the unit that is being replaced. 
 
Control Requirement: These water heaters have some means to allow the electric utility 
to control the operation of the unit’s heating elements.  The essential concept of an ETS 
program is that the utility controls the electric water heater; allowing it to heat and store 
hot water during off peak periods and de-energizing the heating elements during periods 
of high grid demand.  This control feature is not a characteristic of standard electric 
resistance storage water heaters.   

 
Since “grid interactive” or “electric thermal storage” electric water heaters operate differently 
than standard electric resistance storage water heaters and the amount of hot water available 
during greater part of the day is limited to that stored in the tank, the consumer must choose to 
participate in these programs. This is another critical aspect that, if properly recognized, can be 
used to further distinguish these models a separate product class.  In these ETS programs there is 
both some direct communication between the consumer and the utility and the utility has some 
form of direct connection to the water heater to control its operation.  A consumer cannot simply 
acquire a larger volume electric resistance storage water heater and install it to be part of an ETS 
program without some action by the utility to include that unit in its program. 
 
Shown below is Section 325 (n) from the National Appliance Energy Conservation Act of 1987 
which addresses DOE’s authority to establish a separate product class for a group of products 
with a unique capacity or other performance-related feature. 
   

(n) Special Rule for Certain Types or Classes of Products - 
(1) A rule prescribing an energy conservation standard for a type (or 
class) of covered products shall specify a level of energy use or 
efficiency higher or lower than that which applies (or would apply) 
for such type (or class) for any group of covered products which 
have the same function or intended use, if the Secretary determines 
that covered products within such group- 

"(A) consume a different kind of energy from that consumed 
by other covered products within such type (or class); or 

  "(B) have a  capacity or other performance-related feature 
which other products within such type (or class) do not have and 
such  feature justifies a higher or lower standard from that which 
applies (or will apply) to other products within such type (or 
class). 

In making a determination under this paragraph concerning 
whether a performance-related feature justifies the establishment of 
a higher or lower standard, the Secretary shall consider such 
factors as the utility to the consumer of such a feature, and such 
other factors as the Secretary deems appropriate.  
"(2) Any rule prescribing a higher or lower level of energy use or 

efficiency under  paragraph  (1) shall  include an explanation  of 
the basis on which such higher or lower level was established. 
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If the revised minimum efficiency standard prescribed in 2010 is considered from the perspective 
that due to an oversight a product with a unique performance feature was included with other 
models which do not share that unique feature, then DOE could determine that a separate product 
class for “grid interactive” water heaters is appropriate.  This provision allows that for a group of 
products with a unique performance-related feature, DOE may specify a level of energy 
efficiency that is lower than that which applies (or would apply) for such type (or class) for any 
group of covered products which have the same function or intended use. Such action by DOE is 
not prevented by the provision of the law that forbids back-sliding.  Such a decision by DOE 
would establish that these models are not the same as other electric water heaters and, more 
importantly, the minimum efficiency standard for models larger than 55 gallons was not 
developed with this product class in mind.  From this perspective, the separate product class for 
grid interactive or electric thermal storage water heaters is not back-sliding in any way, shape or 
form.  Rather, it is addressing a class of product that was not considered in 2010.  More 
significantly, it is properly applying the option that was provided in the law for a product that has 
a unique performance related feature that provides a specific utility to consumers who participate 
in ETS programs.  In this case this feature also has a unique utility for the energy providers too. 
 
Alternatively, the provision is specifically addressing a rule prescribing an energy conservation 
standard for a type (or class) of covered products.  The NOPR already notes that if a waiver 
process is established DOE will determine a separate efficiency standard for the waivered 
models.  DOE should redefine this rulemaking to be a rule prescribing an efficiency standard for 
a new product class, i.e. “grid interactive” or “electric thermal storage” electric water heaters. If 
DOE makes that change, then Section 325 (n) clearly applies.  In addition to the reason noted 
above, the issue of back-sliding becomes moot because this is new product class to which the 
2010 final rule does not apply.  A slight difference in this case is that DOE could establish a 
separate product class for “grid interactive” or “electric thermal storage” electric water heaters 
with criteria that would define qualifying models which may be different than the design of any 
current models provided for ETS programs.   
  
We appreciate this opportunity to provide comments and participate in this rulemaking. 

Respectfully submitted, 

 

Frank A. Stanonik 
Chief Technical Advisor 
 


