
 

September 16, 2013 
 
Hampton Newsome, Esquire 
Division of Enforcement  
Bureau of Consumer Protection  
Federal Trade Commission  
Washington, D.C. 20580  
 
Dear Hampton, 

The July 23, 2013 Federal Register included the Federal Trade Commission’s (FTC) final rule amending 
the EnergyGuide label specifications for residential water heaters.  There are two issues regarding the 
information provided on the EnergyGuide label and an overarching issue concerning the Department of 
Energy (DOE) efficiency test procedure for residential water heaters which we want to bring to your 
attention.  We will address the latter issue first. 

Efficiency Test Procedure for Residential Water Heaters 

Attached is the American Energy Manufacturing Technical Corrections Act (AEMTCA) passed in 
December 2012.  Pursuant to Section 3 in this law, DOE has initiated a rulemaking to significantly 
change both the scope and methods of the residential water heater efficiency test procedure.  These 
changes will have an equally significant effect on the information provided on the EnergyGuide labels for 
residential water heaters.  Based on the schedule prescribed in AEMTCA, the revised test procedure will 
go into effect in December 2014.  There is a high probability that the universal efficiency descriptor 
called for in this law will render all the current label information obsolete.  As a result, just over 12 
months after November 15, 2013 (i.e. the effective date of the July 23, 2013 final rule) the manufacturers 
of residential water heaters will have to implement another set of major changes to the EnergyGuide 
labels for their products.  To avoid this burden, we respectfully request that FTC delay the November 15, 
2013 effective date for the revised water heater EnergyGuide label specifications.  We recommend that a 
new effective date be coordinated with the implementation of the revised DOE “universal efficiency 
descriptor” test procedure.  If FTC is willing to grant this request but requires additional time to develop 
the amended regulation to address this matter, we request that FTC issue a notice as soon as possible that 
the November 15, 2013 effective date will not be implemented for the EnergyGuide labels on residential 
water heaters.   

EnergyGuide Label Information Issues 

With regard to the first of the information issues, the July 23, 2013 final rule includes revised ranges of 
comparability for storage water heaters based on the capacity measured as first hour rating and revised 
ranges of comparability for gas instantaneous water heaters based on the capacity measured as maximum 
flow rate.  These are the correct capacity measures for these respective water heater types.  We have 
discovered a technical error in the labeling rules that was not addressed by these changes.  Specifically, 
Section 305.11(f) 4 requires water heater labels to show the capacity determined in accordance with 
Section 305.7.  The specification for water heaters in Section 305.7 is shown below: 
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305.7(d) Water heaters. The capacity shall be the first hour rating, as determined according to 
appendix E to 10 CFR part 430, subpart B. 

We note that this identifies “first hour rating” as the capacity measure for all residential water heaters 
even though the DOE efficiency test procedures have a provision to measure the capacity of gas 
instantaneous water heaters as maximum flow rate in gallons per minute (GPM).  Technically the current 
requirement in Section 305.7(d) is incorrect as it applies to gas instantaneous water heaters.  Furthermore, 
identifying the capacity of this type of water heater as “first hour rating” on the EnergyGuide label is 
misleading and will confuse consumers. 

The July 23, 2013 final rule will require revision of all residential water heater EnergyGuide labels.  We 
propose to advise our members that manufacture gas instantaneous water heaters covered by these FTC 
labeling rules that when they update the FTC labels to comply with this final rule, they should identify the 
capacity of these models as maximum flow rate in gallons per minute.  If you disagree with this proposal 
or have a suggestion for an alternative way to address this error, please let us know as soon as you can.  

The other information issue involves the estimated yearly energy cost (EYEC).  Section 305.5 references 
the DOE residential water heater efficiency test procedures for the determination of the efficiency rating 
(i.e. energy factor) and EYEC.  This creates the following inconsistency. Section 430.23(e)(2) of the DOE 
regulations requires the energy factor (EF) be rounded to the nearest .01 while the DOE test procedures 
specifies that the Annual Energy Consumption (AEC) be determined using the daily energy consumption 
for the model as measured using the DOE test procedure.  The daily energy consumption is measured to 
the nearest Btu.  The consequence is that different water heater models that have the same efficiency 
rating may have different EYEC values because the AEC is derived from the daily energy consumption, 
which is a test value specific to the unit tested and is not in any way adjusted to reflect the model’s rating. 
The following example illustrates this discrepancy. 

Assume there are two different models of 40 gallon gas storage water heaters which have the same input.  
The values in the daily energy consumption column show the range of test results that could result in a 
final EF of .60 when rounded as required by DOE.  The last two columns show the difference in AEC and 
EYEC for these two models based on the calculations in the DOE test procedures. 
 

Model Daily Energy 
Consumption 

(Btu/day) 

Energy Factor 
(EF) 

AEC 
(therms/year) 

Yearly 
 Energy Cost 

($/year) 

A 68983 .5950 = .60 252 307 

B 67854 .6049 = .60 248 302 

 
At the official EF of .60, the AEC is 250 therms and the EYEC is $305.  For any particular model from all 
the models that have an EF of .60, the EYEC value may differ by $2 or $3 from the $305 value calculated 
for the official .60 rating. 
 
This range of EYEC values for models that all have the same EF is confusing to consumers and promotes 
an illusion of difference in models that, based on the efficiency rating, are not different.  Furthermore, it 
attaches a level of precision to the determination of the daily energy consumption that is not justified.  
The rounding of EF to the nearest .01 is an appropriate recognition of the accuracy of the instruments and 
methodology used in the DOE residential water heater efficiency test procedures.  In effect, it accepts that  
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models with daily energy consumptions within a range of several hundred Btus, as measured by any test 
of a single unit, all have the same efficiency rating.  Yet, this same principle is not being applied to the 
EYEC of these models.  We do not think it is reasonable to provide information to consumers that models 
having the same efficiency and using the same energy supply have different yearly energy costs; 
particularly when that difference is only a few dollars.  The EYEC can be calculated from the EF using 
the following formulas:  
   

Gas and Oil models:   (41045 Btu / EF) x 365 x $/Btu = EYEC 
 

Electric models:  (12.03 kWh / EF) x 365 x $/kWh = EYEC 
  
(Note: $/Btu is unit energy cost per Btu and $/kWh is unit energy cost per kWh.)  
 
If these formulas were to be used, all models with the same EF would have the same EYEC on the 
EnergyGuide label.  We request that FTC either revise its labeling rules to specify these calculations or 
issue guidance that would allow manufacturers to use EYEC values calculated by using these formulas. 
 
If you have any questions or require additional information, please contact us.  In view of the proximity of 
the November 15, 2013 effective date, we look forward to your reply. 
 
Respectively Submitted, 

 

Frank A. Stanonik 
Chief Technical Advisor 
 
Attachment 


