
 

 

Commercial Real Estate 

The proposed risk retention rule covers all forms of assets that can be securitized, including 

commercial real estate (CRE), commercial loans and automobile loans.  The proposal outlines 

underwriting standards that would allow asset-backed securities (ABS) backed exclusively by 

loans that meet the standards to qualify for a less than the five percent risk retention 

requirement.  The agencies have proposed a zero percent risk retention requirement for ABS 

issuances that meet the proposed underwriting standards. 

The CRE provisions of this rule are of interest to NAHB because they include multifamily loans.  

The proposed rule defines CRE loans as those secured by five or more residential units or by 

non-farm, non-residential real property, with the primary source of repayment to be derived from 

rental income or from the proceeds of the sale, refinancing, or permanent financing of the 

property.  Land development and construction loans, loans on raw or unimproved land, loans to 

real estate investment trusts (REITs) and unsecured loans are excluded.  

Qualifying CRE Loans (QCRE) 

 

A QCRE loan must meet specific requirements for assurance of repayment, property value, and 

risk management to be exempt from the risk retention requirements. 

 

 Ability to Repay 

 

The originator must conduct an analysis of the borrower’s ability to repay all outstanding debt 

obligations over the two-year period following the origination of the loan, based on reasonable 

projections and including the new debt obligation.  The originator must also look back two years 

at the borrower’s history of satisfying his/her debt obligations. 

 

 Loan Terms 

 

Debt service coverage (DSC) of at least 1.7 is proposed, although 1.5 would be permitted for 

properties with a demonstrated history of stable net operating income (NOI).  To qualify for the 

lower DSC, the property must be residential with at least five units, and 75 percent of its NOI 

must be from residential rents. 
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A fixed interest rate loan is required, although adjustable rates would be permitted if the 

borrower obtains a derivative product that effectively results in fixed-rate loan payments. No 

deferral of principal or interest would be permitted, and maturity must be at least 10 years.   

 

The loan payment amount must be based on a straight-line amortization over the term, not to 

exceed 20 years, with monthly payments for at least 10 years. 

 

 Loan-to-Value Requirement (LTV) 

 

The combined LTV cannot be more than 65 percent.  A LTV of 60 percent is permitted if the cap 

rate used in the appraisal is less than the 10-year interest rate swap rate plus 300 basis points. 

 

 Valuation of the Collateral 

 

The originator of a QCRE loan must determine that the purchase price for the property that 

secures the loan reflects the current market value of the property.  The agencies want to ensure 

that the collateral is sufficient to recover any unpaid principal in the event of default and that the 

borrower has sufficient equity in the property to incent continued performance of all loan 

obligations during an economic downturn or when the property’s NOI may not be sufficient to 

cover loan payments. 

 

The originator must obtain an appraisal of the property prepared not more than six months 

before the origination date of the loan.  The appraisal must be conducted in accordance with the 

Uniform Standards of Professional Appraisal Practice and the appraisal requirements of the 

federal banking agencies for the property securing the loan.  The appraisal report must include 

an “as is” opinion of the current market value of the property, which includes an income 

approach that uses a discounted cash flow analysis based on the property’s actual NOI. 

 

The originator must also conduct an environmental risk assessment of the property securing a 

QCRE loan, and based on the assessment, take measure to mitigate any risk of loss to the 

value of the property.  If there are significant environmental hazards, the originator is urged to 

reconsider the primary loan decision. 

 

 Risk Management and Monitoring Requirements 

 

The proposed rule requires certain covenants to be included in the loan documents, which are 

intended to facilitate the ability of the originator to monitor and manage credit risk over the full 

term of the loan.  The covenants include restricting the ability of the borrowers to create 

additional security interests with respect to the property; requiring the borrower to comply with 

all legal or contractual obligations applicable to the collateral; and prohibiting the borrower from 

pledging the property as security for another loan.  Additionally, borrowers would have to 

provide information on existing, maturing and new leasing or rent-roll activity for the property on 

an on-going basis. 
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Exemptions 

 

The proposed rule exempts from the risk retention requirements any residential, multifamily, or 

health care facility mortgage loan asset, or securitization based directly or indirectly on such 

asset, that is insured or guaranteed by the United States or an agency of the United States.  In 

addition, any securitization that is collateralized solely by residential, multifamily or health care 

facility loan assets if the assets are insured or guaranteed as to the payment of principal and 

interest by the United States or an agency of the United States are exempt.  Therefore, loans 

insured or guaranteed by the following programs would not have to meet the risk retention 

requirements: 

 Federal Housing Administration 

 USDA’s Rural Housing Service 

 Veteran’s Administration 

 Farm Credit Administration 

 Ginnie Mae 

 Federal Agricultural Mortgage Corporation 

The proposed rule also extends the exemption to ABS issued or guaranteed by any State of the 

United States, or by any political subdivision of a State or territory.  Therefore, state housing 

finance agency issues would be exempt from the risk retention rule. 

 

The proposed rule provides that Fannie Mae and Freddie Mac, while under conservatorship, will 

not have to meet the risk retention requirements.  The guaranty provided by the GSEs while 

operating under the conservatorship (or a receivership) with capital support from the United 

States satisfies the risk retention requirements of the Exchange Act.  Any temporary successor 

to the GSEs, also operating under FHFA, would also be exempt from the risk retention 

requirements.  However, if either GSE were to begin to operate other than as described, it 

would no longer be exempt from the risk retention requirements. 

  

 

 

 

 


