
 

 

 
 
August 17, 2012 
 
Elizabeth Purcell 
Office of Division Counsel/Associate Chief Counsel 
CC: PA: LPD: PR (Notice 2012-40) 
Room 5203  
Internal Revenue Service 
P.O. Box 7604 
Ben Franklin Station 
Washington, D.C.  20044 
 
Submitted via electronic submission to Notice.comments@irscounsel.treas.gov 
 
RE: Notice 2012-40 
 
Dear Ms. Purcell: 
 
I am writing on behalf of The National Association of Health Underwriters (NAHU), a professional trade 
association representing more than 100,000 licensed health insurance agents, brokers, consultants and 
employee benefit specialists nationally. We are pleased to provide comment on Notice 2012-40, issued 
on June 25, 2012, regarding the treatment of flexible pending accounts (FSAs) under the Patient 
Protection and Affordable Care Act (PPACA). 
 
First of all, NAHU would like to note our support of the decision to implement PPACA’s changes to FSA 
contribution limits on a plan-year, rather than a calendar-year, basis.   Our members work daily to help 
employers and employees purchase, administer and utilize health insurance coverage.  FSAs are 
important component of many employer-sponsored benefit plans, and employers are anxious for 
information to help their employees retain access to these accounts and fund them appropriately in the 
future.   Providing this notice information to employers in June was extraordinarily helpful, as July 1 is an 
extremely common employer-plan renewal date. This guidance allows employers and employees to 
make informed election decisions moving forward.  
 
One related concern that we do have, which perhaps could be addressed with a future notice, is for 
those employees in plans that renewed prior to June 25, 2012.  Before the issuance of Notice 2012-40, it 
was unclear whether or not the effective date of the FSA contribution cap provision in PPACA would be 
based on the calendar-year or the plan-year.  Accordingly, many employers with earlier plan renewal 
dates advised their employees to be conservative and limited FSA contributions to $2500 for the whole 
2012-2013 plan year.  Based on the new information provided in Notice 2012-40, those employees could 
actually increase their elections; however, other provisions in the law prevent them from doing so in 
absence of a qualifying event.  NAHU believes it would be appropriate for the IRS to allow employees 
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whose plans renewed prior to the issuance of the June 25 notice a one-time opportunity to adjust their 
2012-2013 election amounts in absence of a qualifying event.   
 
With regard to the specific request in the notice for comments on the possible modification of the FSA 
“use it or lose it” rules to reflect the new PPACA restrictions on employee FSA contributions, NAHU 
strongly supports this concept.     The Internal Revenue Service currently requires all amounts set aside 
in an FSA to be used each year for qualified medical expenses. Balances that remain in an FSA at the end 
of a plan year cannot be returned to individual plan participants.  This requirement is a regulatory 
construction, so NAHU believes your agency could easily amend it without a statutory change.   
 
FSAs allow employees to pay for necessary out-of-pocket health expenses with pre-tax dollars.  As the 
employer-provided health insurance marketplace has changed over time, employee out-of-pocket costs 
have increased on an annual basis.  A 2011 study by Deloitte indicated that employee out-of-pocket 
costs on ancillary care total $363 billion annually, and a recent Aon-Hewitt survey indicated that 
increasing employee health care cost-sharing was the top tactic employers plan to utilize in the coming 
years to control costs.    Given increasing employee out-of-pocket obligations, we feel that FSAs will be a 
critical vehicle in the future to ensure access to essential health care services.   
 
NAHU believes the current “use it or lose it” rule for FSAs has deterred many individuals and employers 
from establishing FSAs.  The rule can also be a perverse incentive for employees to spend more on 
health care at the end of the year, rather than encouraging appropriate consumer behavior. Health care 
needs vary from year-to-year and it is difficult for an individual to determine whether costs will remain 
the same from year-to-year or increase due to a significant health event.   
 
We suggest modifying the “use it or lose it” rule to allow employees to roll over unused amounts on a 
year-to-year basis.  Employees should be allowed to roll over an amount to equal the cap for any given 
year.  When making their plan year contribution elections, employees should be permitted to elect up to 
the cap amount, regardless of the roll-over amount that may remain in their account.   
 
NAHU sincerely appreciates the opportunity to provide these comments and again we urge prompt 
modification of the “use it or lose it rule.”  We look forward to working with you as implementation of 
PPACA moves forward. If you have any questions, or if we can be of further assistance, please feel free 
to contact me at 202-595-3676 or jwaltman@nahu.org.  
 
Sincerely, 

 
Jessica F. Waltman 
Senior Vice President, Government Affairs  
National Association of Health Underwriters 
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