
 

 

 October 10, 2018 
 
Senator Bill Cassidy 
520 Hart Senate Office Building 
Washington, D.C. 20510 
 
RE: Discussion Draft “Protecting Patients from Surprise Medical Bills Act” 
 
Dear Senator Cassidy: 
 
I am writing on behalf of the National Association of Health Underwriters (NAHU), a professional association 
representing more than 100,000 licensed health insurance agents, brokers, general agents, consultants and 
employee benefits specialists. NAHU members are often the first contact for patients who have received a surprise 
medical bill. Consumers often contact their health insurance agent or broker to find out why they are being 
charged even though they are enrolled in health insurance coverage. 
 
We commend you for your work on the “Protecting Patients from Surprise Medical Bills Act” discussion draft, and 
we recognize that more needs to be done to protect consumers from surprise medical bills. Under the current law, 
according to the ACA and refined in HHS’s subsequent 2018 Benefit of Payment and Parameters final rule, health 
plans may not charge their participants more for out-of-network emergency care; however, health providers may 
balance-bill for this treatment. Although the rules allow for these charges to count towards a patient’s maximum 
out of pocket, it does not limit the amount a patient could be charged, and the rules leave much to be desired to 
protect the patient. 
 
In the “Protecting Patients from Surprise Medical Bills Act”, patients are protected from balance-billing beyond the 
cost-sharing amount from out-of-network providers but the health plan is still responsible for paying charges 
above the contract rate they would normally pay an in-network provider. The discussion draft does recognize any 
state laws that may impose limitations on payments, and creates its own restrictions on the amount that out-of-
network providers can charge and recoup from health plans, but we caution against shifting the full responsibility 
of payment on to the health plans. 
 
Our concern with making it the health plans’ responsibility to resolve the difference in billing for an emergency 
out-of-network provider – even with the limitations put in place by this discussion draft – is that with the health 
plans bearing the burden of covering the difference in cost, it would most certainly lead to higher claims payments, 
resulting in an increase in premiums. Instead, we support initiatives that would incentivize providers to contract 
with more health plans. If out-of-network providers are able to receive payment above the in-network contract 
rate for out-of-network services, even if the amount they can receive from health plans is limited, there is no 
reason for providers to join networks to prevent the out-of-network issue to begin with. Some responsibility must 
be shared with providers. 
 
We also suggest simplifying the calculation used to determine the maximum amount an emergency out-of-network 
provider can be reimbursed in Section 2a(1)(4). Instead we suggest using some percentage above Medicare rates 
to determine the amount. The current language rewards providers for being out-of-network by taking several 



 

 

measures into account from geographic location to average provider reimbursement to a percentage of cost 
sharing. Medicare reimbursement rates are a widely used standard, easier to understand and calculate and easier 
to administer. Using Medicare rates as a starting point would not only simplify the determination of 
reimbursement in these cases, but may also have a ripple effect to simplify other aspects of administration of 
health plans. 
 
In Section 2e, we appreciate the concern for consumer protections and the caution given to require notices to 
patients in non-emergency settings to inform them that they may not be treated by an in-network provider. 
However, in the setting in which non-emergency patients are signing a form acknowledging they are aware they 
will be treated by out-of-network providers, we question whether patients understand the consequences of what 
they are signing, and whether it is reasonable for the provider to check with each patient’s insurance company to 
look for an in-network provider option. We worry about network transparency and the ability of health plans to 
keep these records up-to-date, especially with little state or federal enforcement to do so. In the case that there is 
no option for the patient to transfer to an in-network provider, we suggest the health plan pay at the in-network 
level. If there is truly no other choice for the patient, the insured should not be penalized for the lack of providers 
participating in the network. This would also provide another manner in which providers could be incentivized to 
join networks. 
 
Our overall concern is the cost to the consumer. We recognize surprise medical billing is a huge burden to 
healthcare consumers and want to limit the cost to the insured, but not by hindering choice and competition in the 
market or by increasing cost to health plans and employers. We all know the adage “Health insurance is expensive 
because healthcare is expensive.” Our members are seeing the effect of rising costs of care every day; however, we 
are concerned that shifting costs to the health plans to cover the differences in cost between an out-of-network and 
in-network provider, even with the limitations put in place in the discussion draft, will cause premiums to rise. As 
health plans take on these payments, the cost will shift to the consumer, and both individuals and employers will 
see a rise in their premiums. We suggest focusing more on the development of providers in-network and the 
availability of care rather than shifting these costs on to the health plans and ultimately the health insurance 
consumer. 
 
We sincerely appreciate the opportunity to respond to the discussion draft and your commitment to gathering the 
viewpoints of all stakeholders. If you have any questions about our comments, or if NAHU can be of assistance as 
you move forward, please do not hesitate to contact me at either (202) 595-0639 or jtrautwein@nahu.org. 
 
Sincerely, 

 
Janet Stokes Trautwein 
Executive Vice President and CEO 
National Association of Health Underwriters 
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