
 

 

 
May 11, 2012 

 
Marilyn Tavenner, 
Acting Administrator  
Centers for Medicare & Medicaid Services  
Department of Health and Human Services  
Room 445-G, Hubert H. Humphrey Building  
200 Independence Avenue, SW  
Washington, DC 20201  
 
Submitted via the Federal Rulemaking Portal www.regulations.gov   
 
Re: CMS-9989-F –§155.220(a)(3) of the Regulation on the Establishment of Exchanges and Qualified Health Plans; 
Exchange Standards for Employers 
 
Dear Ms. Tavenner,  
 
I am writing on behalf of The National Association of Health Underwriters (NAHU), a professional trade association 
representing more than 100,000 licensed health insurance agents, brokers, consultants and employee benefit specialists 
nationally. We are pleased to provide comment on §155.220(a)(3) of the Regulation on the Establishment of Exchanges 
and Qualified Health Plans; Exchange Standards for Employers, which was published as an interim final rule in the 
Federal Register on March 13, 2012.   
 
The members of NAHU work on a daily basis to help millions of individuals and employers purchase administer and 
utilize health insurance coverage. A representative group of health insurance agents and brokers that actively monitors 
and participates in exchange development activities in every state helped to develop these comments, so please note 
that they reflect the views of experts who fully understand employer needs and interests. 
 
The health insurance exchanges as outlined by the Patient Protection and Affordable Care Act (PPACA) will create a new 
purchasing environment that is different than anything existing in today’s marketplace. We are fully supportive of the 
interim final regulation provisions that allow for exchanges to work with agents and brokers in their traditional capacity 
of assisting individuals and employers with their coverage needs, including assisting qualified individuals in obtaining any 
premium tax credits or cost-sharing assistance that may be available to them.  However, we also believe that agents and 
brokers will likely be assisting consumers who may be eligible for other public health programs, such as Medicaid and 
CHIP.  Thus, NAHU hopes the finalized regulatory language in Section 155.203 will be expanded to specify that agents 
and brokers may assist consumers with all the private and public insurance options covered by the single streamlined 
application for the new affordable insurance exchanges as described in section 155.405 of the final rule. 
 
We believe that it was the intent of the statute to allow for this kind of assistance, and that further regulatory 
clarification in this area supports the “no wrong door” premise of providing coverage that is established by section 1413 
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of PPACA. Clearly, allowing for agents and brokers to assist all clients in obtaining whatever coverage may be available to 
them will only increase the overall insured population. 
 
Agents and brokers have been actively involved in subsidy program enrollment at the state level. The agent and broker 
community is widely viewed as a key reason why highly disparate state-level coverage assistance programs like the 
Maryland Health Insurance Partnership, the Oregon Family Health Insurance Assistance Program and Insure Oklahoma 
have been successful.  
 
Additionally, agents and brokers have a long history helping to assist subsidy-eligible individuals and businesses access 
private health coverage options through federal subsidy programs. The producer community was an early advocate for 
individuals who received federal premium tax credits through the Trade Adjustment Assistance program, and agents and 
brokers helped millions of Americans take advantage of COBRA subsidy assistance authorized by the American Recovery 
and Reinvestment Act. More recently, agents and brokers helped enroll individual and business healthcare consumers in 
the Preexisting Condition Insurance Plan program, and informed employers about the Small Business Tax Credit, both of 
which were created by PPACA.   
 
NAHU-member agents and brokers welcome the opportunity to help all exchange consumers, regardless of income 
level, meet their health insurance needs. Agents and brokers provide consumers with needed assistance both at the 
point of enrollment and throughout the health coverage plan year since problems that require the assistance of a 
trained and licensed professional can occur at any time during the coverage cycle.  
 
Another area where we feel regulatory clarification is warranted concerns subsidy determinations. NAHU members 
recognize the importance of the state exchange being the source of an individual’s premium tax credit and cost-sharing 
subsidy determination. However, as further guidance is developed by HHS in this area, it is our hope that consideration 
is given to making the subsidy determination as simple as possible for exchange consumers who choose to work through 
agents and brokers. We believe authorized agents and brokers should be allowed to work with exchange consumers to 
research their subsidy eligibility and complete the determination process seamlessly on behalf of their clients. 
Furthermore, agents and brokers authorized to work on their client’s behalf should have easy regulated access to their 
clients’ exchange accounts in order to provide any necessary customer support and assistance.  We anticipate that 
agents and brokers will continue to work directly with their clients to assist them in receiving subsidy determinations 
from the exchanges and then help them use those subsidy determinations to enroll in qualified health plan products 
offered through the exchanges. There will need to be means in place to track and maintain accountability for agents and 
brokers who perform those types of client services, which we hope will be addressed either in further guidance or in the 
finalized regulation.  
 
This type of tracking already exists in the private marketplace today, and we recommend that HHS examine the current 
marketplace and utilize its examples as further guidance and online structures in the area are developed. Examples of 
the types of controls recommended for privacy, security, tracking and efficiency can be found in the online enrollment 
process of firms such as Quotit, Norvax and other similar entities. The online shopping and enrollment process presumes 
that the broker has already contracted with the insurance carriers in the online marketplace. When the broker enters 
information on a person, all activity within the online environment is tracked and linked to that broker. 



 

 

 
The link to the broker and the application triggers a number of events, including underwriting, payment, follow up and 
client activity. An overview of the online enrollment process includes: 

1. Consumers will visit an online site and request a quote by entering certain basic age, zip code and dependent 
information. Or a broker may enter information specific to a customer to prepare a quote on behalf of a 
consumer.  

2. Once consumers decide on the plan that most appeals to them (based on benefits, pricing, network and insurer 
preference), they may begin the enrollment process. Generally there will be a “apply now” button displayed on 
the digital proposal. Each carrier has already certified the broker presenting the proposal and the agency 
website from which the quote was requested. The carriers have already encoded the broker’s identifying 
information, including contract number and national producer number into the online application process. 

3. Once consumers begin the application, they are taken to the carrier’s website and are entering their data into 
the carrier’s underwriting department. Once the appropriate information is entered, the application is closed 
and emails are sent to the consumer and broker informing them that the carrier has received the information 
and is processing it. 

4. Additional correspondence generated by the carrier is transmitted by email to the consumer with copies to the 
broker.  

 
While current marketplace examples may not be entirely transferable to exchange operations development, we believe 
there are many best practices occurring today that the exchanges may want to emulate. Our association would welcome 
the opportunity to work with HHS in more detail on how insurance agents and brokers can most efficiently assist health 
insurance exchange consumers with subsidies in an online environment.  
 
In addition, as further guidance regarding subsidy assistance is developed, NAHU believes it is crucial for HHS to 
recognize the differences between large web-based enrollment entities and more traditional independent insurance 
agents and brokers. While individuals who work for and operate large online-based enrollment entities typically hold 
insurance producer licenses, the structure and resources of these businesses, as well as their degrees of personal client 
interaction and their relationships and contractual agreements with health insurance carriers, varies significantly from 
more traditional insurance producers. Web-based brokers and independent insurance producers may be appointed and 
authorized to represent different insurance companies. Neither may be appointed with every single health insurance 
carrier offering a qualified health plan through an exchange.  
 
Further guidance in this area needs to treat requirements and standards for web-based enrollment entities and 
traditional agents and brokers separately in order to appropriately cover the unique role each plays in the marketplace. 
As such guidance is written, we feel it is crucial that no preference one given to one type of insurance producer over 
another. Regulatory clarification ensuring a level playing field for all types of companies and individuals working in the 
insurance producer sphere supports the “no wrong door” premise of providing coverage that is indicated throughout 
PPACA. 
 
Finally, NAHU believes that it is critical that only highly qualified and reputable individuals be allowed to advise exchange 
consumers. Therefore, we are fully supportive of the requirements that agents and brokers who wish to serve 



 

 

consumers in this capacity register with the exchange, receive training on the full range of qualified health plan options, 
public health and insurance affordability programs, and comply with all relevant privacy requirements. In addition, we 
are in complete agreement that participating agents and brokers must be in compliance with all relevant state-level 
licensure and consumer-protection standards.  
 
As we stated in our comments to CMS regarding the proposed rule in October 2011, NAHU strongly believes that the 
training requirements for those who choose to work directly with exchange consumers should be even more extensive 
than what is proposed in the interim final rule. To make sure exchange consumers are well-served, we feel that agents 
and brokers who would like to help consumers understand their exchange-based coverage options should be required to 
complete an annual exam-based, exchange-specific certification process designed and reviewed by industry experts. 
Since most experts predict that a high volume of exchange consumers will transition back and forth between the 
Medicaid and CHIP programs and private insurance products, it is critical for this certification program to address private 
coverage options and public-assistance and subsidy-eligible options to ensure that all licensed producers working with 
the exchanges are familiar with all coverage choices available to consumers.   
 
Agents and brokers are already part of a highly-regulated industry. They are used to complying with strict guidelines to 
ensure that our customers are well served and have legal accountability for the advice and assistance they provide to 
clients. We strongly endorse training that is broad in scope to help serve the unique needs of exchange consumers as an 
important component of consumer protection.  
 
We believe that to protect consumers, anyone who may be assisting exchange customers in similar or related ways must 
also be subject to robust and comprehensive training and the utmost in accountability standards. This would include 
individuals and entities that participate in exchange navigator programs as we anticipate navigators will play an 
important role in reaching out to certain exchange consumers to help them understand the availability of products and 
program offered through the exchanges as well as the value of different coverage options. 
 
NAHU sincerely appreciates the opportunity to provide these comments from our Exchange Advisory Group, and we 
look forward to working with you as implementation of PPACA, and exchanges specifically, moves forward. If you have 
any questions or if we can be of further assistance, please feel free to contact me at 202-595-0787 or 

jtrautwein@nahu.org, or contact our senior vice president of government affairs, Jessica Waltman, at 202-595-3676 or 
jwaltman@nahu.org.  
 

Sincerely, 

 
Janet Trautwein, Executive Vice President and CEO 
National Association of Health Underwriters 
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