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To Whom it May Concern: 
 
I am writing on behalf of The National Association of Health Underwriters (NAHU), a professional association 
representing more than 100,000 licensed health insurance agents, brokers, general agents, consultants and employee 
benefit specialists nationally. We are pleased to provide comment on the proposed rule regarding the Patient Protection 
and Affordable Care Act’s (PPACA) Health Insurance Premium Tax Credit: Minimum Value of Eligible Employer-
Sponsored Plans and Other Rules that was published in the Federal Register on May 3, 2013. 
 
The members of NAHU work on a daily basis to help millions of individuals and employers purchase, administer and 
utilize their health insurance coverage.  The range of employers represented by NAHU members spans from self-
employed individuals and Mom and Pop businesses to Fortune 100 companies.  Of significance, many of our members 
are also the owners of their own independent small businesses.  Employer-based coverage is the core of our private-
market delivery system and it provides the majority of Americans with reliable and efficient access to high-quality health 
care.  As we look to improve our nation’s access to health coverage in the years ahead, NAHU believes we should build 
upon the employer-sponsored health insurance system’s many strengths. 
 
NAHU appreciates the effort the Department of Treasury has made to solicit feedback from stakeholders, including 
health insurance agents and brokers, over the past two years as the employer responsibility provisions generally and this 
proposed rule specifically were developed.  We also appreciate the constructive dialogue the Department has had with 
our membership with regard to questions about these shared responsibility requirements, given that health insurance 
agents and brokers all across America are being called upon by employers large and small to provide compliance and 
design advice with regard to health plan offerings moving forward.  
 
Our membership has had the unique experience of working with hundreds of thousands of American employers who are 
currently attempting to implement the provisions of this proposed rule and its related guidance, and we would like to 
take this opportunity to cite some of the observations our membership has had about employer implementation 
challenges and questions so far.  We would also like to highlight for your consideration some key issues we have with 
the proposed rule and some points we hope will be addressed in future guidance and/or regulations. 
 
 



 

 

Minimum Value Safe Harbors 
NAHU appreciates the minimum value safe harbors the administration created in the proposed rule entitled “Shared 
Responsibility for Employers Regarding Health Coverage” which was published in Volume 78, No. 1 of the Federal 
Register on January 2, 2013.  As we stated in our comments to you dated March 18, 2013 on that proposed rule, we 
particularly feel that the safe harbor created for all small group plans that offer bronze level or higher small group 
coverage is a very important one for small business owners, particularly as the definition of a small group for the terms 
of PPACA’s market reform requirements will increase in all states to 1-100 employees in 2016 and beyond.   
 
Another group of employers who are extremely concerned about meeting the minimum value requirements are those 
that currently offer grandfathered plans to their employees.  The Kaiser Family Foundation estimates that more than 
half of employers still offered employees at least one grandfathered plan option in 2012, and we anticipate that a large 
number will continue to do so in 2014.  An important promise to the American people made during the development of 
PPACA was "if you like the coverage you have, you can keep it."  To fulfill this promise, we propose that in the final 
minimum value rule the Department create another safe harbor in terms of minimum value coverage to be granted to 
employers who offer their employees coverage via grandfathered health plans in 2014 and beyond.   
 
Wellness Programs and the Minimum Value and Affordability Tests 
As the Administration considers finalizing the Proposed Rules on Minimum Value of Eligible Employer-sponsored Plans 
and Other Rules Regarding the Health Insurance Premium Tax Credit, we strongly encourage the Administration to 
revise the final rule to account for the full value of employer sponsored wellness programs.  Taking this approach would 
be consistent with PPACA’s language and intent to have employees and other covered dependents take greater personal 
responsibility for their own health.  
 
The proposed regulations permit employers to take into account only the value of tobacco cessation programs in 
determining both affordability and minimum value under Internal Revenue Code §4980H.  Disregarding employers’ 
contributions to wellness programs (other than tobacco cessation) undermines the progress employers have made to 
encourage preventive health care and to support healthy lifestyle choices, both of which improve employee health 
outcomes and reduce overall health costs for employers and employees. 
 
Employers have been actively engaged for years in developing innovative approaches  to improve  employee health in 
order to  encourage preventive health care improve employee health outcomes, and to lower health care costs and 
premiums. If the value of these benefits is not appropriately captured, many employers may be forced to scale back 
their investment in these important benefits, which are increasingly valued by employers and employees alike.  
 
PPACA recognizes the value of wellness programs by increasing the size of the allowable incentive for employer-
sponsored wellness programs, allowing for preventive care without cost sharing, and providing federal funding for other 
wellness programs. Not taking into account employers’ contributions to all wellness plans in these regulations is 
contrary the intent of the law. Furthermore, the insurance market rules that limit rating to tobacco use only are not 
analogous to the regulation’s proposal to disregard employers’ contributions to other wellness programs besides 
tobacco cessation. Insurer rating rules are distinct in purpose and participant impact. Insurer rating rules are used to set 
insurance premiums for an employer’s group. Employer-sponsored wellness programs are designed to improve 



 

 

individual participant health. Finally,  giving employers credit for contributions only to tobacco cessation programs for 
purposes of IRC §4980H, is unnecessary given the Administration’s recently issued final regulations on nondiscriminatory 
wellness programs that provide even stronger protections for employees and dependents.  Among other things, the 
protections provide employees with alternatives to satisfy wellness program criteria and to make it easier for employees 
to qualify for wellness incentives. 
 
In order to meet the standards of the bona fide wellness plan rules already in place, as well as the standards in these 
proposed rules, all employer-sponsored wellness programs must allow for ALL employees to qualify if they want to 
participate. Therefore, we believe it is entirely reasonable to use the incentive contribution amount as the baseline 
when calculating coverage affordability. However, at minimum, we believe that the affordability calculation should be 
based on what the employee is actually paying for coverage at the time they apply for a premium tax credit 
determination. If that amount includes an enhanced employer contribution for wellness program participation, so be it.  
 
The proposed minimum value regulations include a temporary transition rule for plan years beginning before January 1, 
2015 permitting employers to measure affordability and minimum value as if all employees have met an employer’s 
wellness program criteria.  NAHU urges the Administration to recognize the value of employer-sponsored wellness 
programs by applying the approach outlined in the transition rule to all plan years in the final rule, rather than providing 
such relief only on a temporary basis.  
 
Minimum Value Calculator and Independent Actuarial Certification of Plan Value 
NAHU members are currently working with employers subject to the shared responsibility requirements every day on 
compliance and plan design.  Many employers and brokers have reported difficulty regarding both the use and 
functionality of the on-line minimum value calculator.  The proposed rule allows for employers to certify minimum value 
via an actuarial certification, but only if their plan includes non-standard features.  What non-standard features are is 
fairly unclear to many employers.  Furthermore, for many smaller to mid-size companies, the use of the calculator may 
not even be a workable solution, since the dataset on which the calculator is based is not always comparable to fully-
insured plans offered by smaller and mid-sized employers or even all larger self-funded employer plans.  Therefore, we 
request that certification of minimum value from an approved actuary be deemed as a safe harbor for all employers, 
regardless if they have a non-standard plan design. 
 
NAHU sincerely appreciates the opportunity to provide these comments on the proposed rule, and we look forward to 
working with you as implementation of PPACA moves forward. If you have any questions, or if we can be of further 
assistance to you, please feel free to contact me at 202-595-3676 or jwaltman@nahu.org.  
     
Sincerely, 
 

 
Jessica F. Waltman 
Senior Vice President of Government Affairs 

mailto:jwaltman@nahu.org
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