
 

 

 
 
 
 
 
 
 
 
December 22, 2014 
 
Marilyn Tavenner 
Administrator, Centers for Medicare & Medicaid Services  
Department of Health and Human Services  
Room 445-G, Hubert H. Humphrey Building  
200 Independence Avenue, SW  
Washington, DC 20201  
 
Submitted via the Federal Rulemaking Portal www.regulations.gov   
 
Re: CMS-9944P 
 
Dear Ms. Tavenner,  
 
I am writing on behalf of The National Association of Health Underwriters (NAHU), a professional association 
representing more than 100,000 licensed health insurance agents, brokers, general agents, consultants and employee 
benefit specialists nationally. We are pleased to provide comment on 45 CFR Parts 144, 146, 147, 148, 153, 154,155, 156 
and 158 entitled  “Patient Protection and Affordable Care Act; Notice of Benefit and Payment Parameters for 2016” 
which was published as a proposed rule in Volume 79, No. 228 in the Federal Register on November 26, 2014. 
 
The members of NAHU work on a daily basis to help millions of individuals and employers purchase, administer, and 
utilize health insurance coverage.  Of significance, the majority of our members are also the owners of their own 
independent small businesses.  A representative group of health insurance agents and brokers helped to develop these 
comments, which have been organized by topic, so please note that they reflect the views of experts who fully 
understand the needs and interests of private health insurance consumers who purchase coverage in both the individual 
and employer group marketplaces. 
 
Section 144.103 – Definition of “Plan” 
NAHU believes that if the definition of plan is changed, then the definition of a plan should be kept consistent across all 
measures, such as for the purpose of rate review, plan identification and issuer standards.  A consistent definition is 
essential to maintaining a level playing field and for consumer information purposes.  
 
Section 153.405 – Snapshot Count and Snapshot Factor Counting Methods  
NAHU notes that the snapshot factor counting method requires that participants with “other than self-only coverage” to 
be multiplied using a factor of 2.35, which could result in an overpayment for families of just a spouse or one child. Most 
self-funded plans have the capability to report the exact count, so the use of the factor should be an option, not 
required. Furthermore, it could be extremely difficult for self-funded plans to use the same counting method for 
multiple plans since HRAs are technically counted as a self-funded plan option but only the number of employees needs 
be counted for an HRA plan, versus medical plans which must count dependents too.    
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Section 153.20 - Risk Adjustment Fee 
Regarding the definition of common ownership concerning which employers are a “contributing entity” for the proposes 
of the reinsurance fee, NAHU believes that the rules used should mirror the controlled group rules used for determining 
applicability of the employer shared responsibility provisions of PPACA as opposed to using “similar principles” as 
proposed in the rule.  NAHU members know from assisting employer clients with compliance with the shared 
responsibility requirements how determining common ownership can be exceptionally confusing for employers.  Adding 
another layer of similar but slightly different rules for employers to follow would be both complicated and unnecessary.  
NAHU strongly believes that only one means of determining common ownership should apply for all employer PPACA 
compliance purposes, and given that the controlled group rules are already in use relative to the employer mandate 
requirements, we believe those rules should continue to apply consistently. 
 
Furthermore, NAHU continues to oppose the exemption from the reinsurance fee for self-administered self-funded 
employee benefit plans.  In general, NAHU has always believed that funding for reinsurance and risk-adjustment 
programs should be spread across the broadest spectrum of payers possible.  We specifically oppose this carve-out 
which we believe creates unfairness in the marketplace and will increase costs for other consumers. 
 
Section 154.200 - Rate Review 
NAHU opposes the proposed change to apply rate review requirements at the “plan” level rather than the product level. 
Making the proposed change to rate review at the plan level would increase administrative costs in a market where 
those costs already are high.  NAHU also believes this proposal would create a significant cost and administrative burden 
for state insurance regulators.   
 
Section 155.205 – Translation Services 
NAHU requests explicit clarification in the final rule that the translation services requirements proposed merely apply to 
web-brokers and issuers and not traditionally certified health insurance agents and brokers.  Furthermore, we request 
that in the final rule that CMS specify that traditionally certified health insurance agents and brokers who may access 
web-broker capabilities via a subscription service offered by a certified web-broker may also access translation services 
via the web-broker that is providing them with the subscription, rather than the traditionally certified agent or broker 
having to demonstrate independent capacity to provide the required translation services.  
 
Section 155.222 – Agent/Broker Training 
NAHU supports the proposed change to allow HHS-approved vendors to conduct broker training for plans years 2016 
and beyond.  NAHU believes that brokers should have maximum choice in determining their method for completing 
broker training and verification of their ability to serve exchange-based consumers.  Further, we believe expanding the 
base of entities able to provide training and information verification to brokers could increase broker participation in the 
federal exchange.  NAHU looks forward to the development of vendor application forms.  With regard to the proposed 
standards for vendors, we request that in the final rule HHS clarify what constitutes prior experience regarding identity-
proofing, as most current training and continuing education vendors do not conduct identity-proofing in the exact same 
matter as HHS does currently.  However, most do verify licensure with state deportments of insurance and comply with 
other state-level procedures to ensure that only the agent in question completes the training and related exams and 
NAHU believes that should be a sufficient experience standard.   
 
Section 155.335 – Redeterminations 
CMS appreciates the effort to seek comment on proposed changes to the reenrollment hierarchy for the plan year 2016.  
However, given that open enrollment 2015 is still ongoing and that the first year’s redeterminations under the original 
hierarchy are being completed right now and consumer reactions to the current redetermination hierarchy are not yet 
known, NAHU believes that the proposed changes and the comment requests on the proposed changes and the 
comment request on how redetermination has worked this year are all premature.  While we understand that next 



 

year’s determination hierarchy needs to be set quickly in 2015 in order for adequate preparation for 2016, including rate 
filing deadlines in April, NAHU believes that consumer reaction to the current hierarchy must be assessed first and then 
that reaction weighed when making any potential changes to the hierarchy.  Currently consumer reaction is unknown.   
 
In response to the comment request, NAHU can say that that hierarchy changes proposed will definitely impact issuer 
product design and filings for 2016 and that planning for next year’s products is going on currently.  Any substantial 
changes to the hierarchy need to be made known to issuers, agents and insurance regulators as soon in 2015 as 
possible.  Furthermore, NAHU supports hierarchy flexibility for state-based exchanges, so that state exchanges can make 
choices that best fit the specific needs of their beneficiaries.   
 
Section 155.410 – Annual Open Enrollment Period 
NAHU has significant concerns with the proposed open enrollment period for 2016 and future plan years being changed 
to October 1 to December 15 and strongly urges HHS to move the open enrollment timeframe for future years to 
November 1-February or March 15.  NAHU members who work in the Medicare Advantage (MA) and Medicare 
Prescription Drug Plan (PDP) market have considerable experience trying to enroll individuals in coverage and review 
their coverage needs in a compressed timeframe each year.  These agents routinely note that attempting to serve a high 
needs population over a few short weeks that are peppered with multiple holidays and frequently troublesome weather 
conditions is a huge challenge and that consumers are not well served by this process.  Agents have continually pointed 
out to CMS that meeting all of their Medicare beneficiary client needs under such a compressed timeframe and during 
such a challenging time of year is a struggle.  Agents note that many consumers do not seek needed help and 
accordingly make ill-advised choices due to annual election period time pressure.  A key difference between the 
Medicare annual election period and the marketplace open enrollment is that for Medicare, the specific dates are a 
statutory requirement.  With the exchange marketplace, CMS has discretion in determining the open enrollment period 
dates and NAHU believes that you should draw from the MA/PDP consumer experience and make a change for the 2016 
and later open enrollment periods.     
 
This year, with the exchange open enrollment dates set at November 15- February 15, the most common observation of 
agents working in the individual exchange marketplace (many of whom also work with individual MA and PDP 
beneficiaries) is that the open enrollment timeframe is too compressed, particularly considering that all existing 
exchange enrollees needed to make redetermination changes between November 15 and December 15 for January 1 
coverage.  They note that there were just not enough hours in a day to help all of the individuals seeking advice and 
enrollment help, and that many enrollees struggled to make the time to adequately review their plan choices during this 
one-month window.  A complicating factor is that many enrollees are celebrating major holidays and conducting related 
preparation and travel simultaneously with the open enrollment window.   
 
Another complication is that due to the impending employer shared responsibility requirements, which for many 
employers take effect in whole or in part on January 1, 2015, as well as prior HHS guidance which established that small 
employers must offer coverage between November 15-December 15 in order to avoid issuer participation requirements, 
many employers now have established either December 1 or January 1 as the renewal dates for their group health plan 
offerings.  January 1 was already the most common employer group plan renewal date nationally, and the result is that 
NAHU members estimate that between 60-80 percent of all employer group plans now renew on either December or 
January 1.   
 
While it might seem that an exact alignment with employer group open enrollment season with exchange open 
enrollment season would be beneficial, it actually makes things a little too complicated for both agents and consumers.   
Consumers need time to review their employer coverage offerings (if any) and determine if their group coverage meets 
the law’s affordability and minimum value standards, as those tests are two of the three key criteria used to determine 
premium tax credit eligibility.  A shift in the open enrollment window to include both the timeframe of typical group 



 

coverage renewal periods and an overlap with the new calendar year would allow consumers to make more accurate 
assessments about their subsidy eligibility and increase the likelihood that consumers do not receive subsidy dollars that 
they will later have to repay inappropriately.  Furthermore, the additional time will allow agents who are working with 
employers on group renewals at year-end to give individual employees and potential exchange enrollees more time, 
better service and more accurate advice regarding their enrollment options.   
 
In general, NAHU believes that some overlap of the open enrollment window into the new calendar year is critical so 
that consumers still have the option to make plan changes after beginning to utilize a new calendar-year plan.  That way 
if an enrollee suddenly realized that he or she made an enrollment mistake or did not like a passive redetermination 
option provided to them by the exchange then the enrollee would still have options for a plan switch to best meet their 
needs in the year ahead.    
 
Finally, NAHU has concerns about how a more compressed and earlier open enrollment period for 2016 will impact 
issuer product offerings for 2016.  It is our understanding that the preparation of products and rate filings takes on 
average five months at the issuer level.  If issuers now have less than a year from the start of open enrollment and states 
and the exchanges also need to review products and determine contracts and will have necessary deadlines to provide 
adequate oversight, we are concerned that time is already short for a 2016 enrollment season to begin in October.  If 
issuers have less time to develop products and meet exchange deadlines, then we are concerned that they may limit 
product choices or refrain from offering products in certain service areas. 
 
Compressing the open enrollment timeframe and having the exchange open enrollment essentially mirror the Medicare 
annual election period and the renewal timeframe for the majority of employer group plans will place an unnecessary 
strain on agents and other assisters as well as issuers in 2016 and all future plan years.  More importantly, consumers 
will suffer due to lack of availability of personalized service and may make poor decisions or decline the opportunity to 
truly review their plan choices each year due to time pressure and the deadline being linked an extremely busy and 
hectic time of year.   Consumers could possibly face reduced plan choices too.   
 
NAHU urges HHS in the strongest possible of terms to consider moving the open enrollment period for 2016 and future 
years to November 1 to March 15 and allowing active redetermination by existing exchange consumers from November 
1 through February 15 each year.  By opening enrollment in November, consumers will still be able to make sure that 
coverage is in place by January 1 if necessary.  However, providing a longer and delayed open enrollment timeframe will 
also give consumers more ability to seek enrollment assistance and make informed choices.  Furthermore, it would more 
closely align the open enrollment deadline with perhaps the best known federal government deadline—the due date for 
personal income tax filing—as well as the individual mandate compliance deadline.   
 
Section 155.420 – Special Enrollment Periods 
NAHU generally supports all of the special enrollment period (SEP) changes proposed with a few noted exceptions.  We 
appreciate the administration’s consideration of SEP suggestions provided by agents and brokers earlier in the year 
based on our member’s extensive experience helping consumers during the 2014 SEP window.  We particularly support 
the proposed changes allowing individuals special enrollment rights if they are enrolled in a non calendar year plan, if 
they are subject to a court order to cover a dependent or other qualified person, if they lose a dependent or dependent 
status due to a divorce or legal separation, and for qualified individuals in a non-Medicaid expansion states that become 
eligible for a subsidy mid-year due to a change in income.  In addition, NAHU strongly supports the proposed change to 
allow individuals to report a proposed permanent move that would trigger an SEP to the exchange up to 60 days prior to 
the move to reduce the likelihood of a gap in coverage.   
 
As for the proposal to allow SEPS under limited circumstances as a result of error or misconduct by either the exchange 
or certified assisters, NAHU agrees with the proposed SEP triggering events.  However,  we would also suggest  that 



 

individuals who bought coverage via the marketplace that does not offer in-network benefits in their immediate 
geographic radius (which could be specified, perhaps at a range of 25 miles) due to either exchange error or inadequate 
certified assistance also be granted an SEP.  During the 2014 SEP season, agents encountered quite a few consumers 
who had already bought coverage with no in-network providers nearby due to a variety of reasons including exchange 
display issues, quirks in state product availability laws that made it seem like plans had service area coverage in parts of 
the state that they issuer did not actually serve and incomplete guidance from certified assisters of all kinds.  NAHU 
believes individuals that can document any of these circumstances also should get SEP rights.  Concerning the proposal 
to eliminate a consumer’s right to elect the first day of the month following a birth or adoption as a coverage start date, 
NAHU feels this consumer option should not be eliminated.   
 
Section 155.430 - Terminations of Coverage  
NAHU requests that in the final rule CMS specify that an individual’s agent or broker may report their client’s death to 
the exchange and correspondingly initiate a termination of coverage on behalf of their client’s family.  
 
Section 155.605 – Hardship Exemptions 
NAHU supports the proposed rule’s simplification of the process by which a low-income individual may qualify for a 
hardship exemption from the law’s individual mandate requirement by not requiring a hardship certification number 
from the exchange for tax filing purposes under certain circumstances.   We also support providing the exemption 
directly to those that are so low income that they do not need to file income tax returns.  The current process is 
confusing and difficult for consumers to complete, particularly low-income consumers who may have limited access to 
technological and tax assistance resources.  NAHU appreciates the attempt to simply the requirements for these 
individuals.   
 
Section 155.705 – SHOP Exchange Provisions 
NAHU supports the proposal that the SHOP exchange be able to assist eligible employers with state continuation of 
coverage laws and COBRA coverage offering requirements regarding billing and premium collection for state-based 
exchanges.  With regard to the FF SHOP, we strongly urge in the final rule that the FF SHOP allow for employer 
assistance in billing and premium collection with regard to both COBRA continuation and state continuation of coverage 
requirements for employers not subject to COBRA.  This change will help make the SHOP exchange a more viable 
coverage option for all eligible small employers, as agents report compliance concerns caused by the FF SHOP’s current 
lack of ability to provide employers with assistance concerning continuation of coverage requirements as being a 
participation barrier in this market today.     
 
NAHU believes that the FF SHOP should accept all major credit cards as a means of premium payment by qualified 
employers and note that many employers will likely elect this as an option for recurring monthly premium payments.   
 
NAHU is very supportive of the proposed changes to SHOP’s minimum participation calculation.  By accepting   
individuals enrolled in individual exchange coverage or other MEC as a valid waiver, you will make SHOP minimum 
participation requirements more aligned with the traditional marketplace and increase the viability of SHOP as a 
coverage option amongst qualified employers.  Furthermore, NAHU would support extending these participation 
requirements across the small group marketplace for uniformity purposes and we believe doing so would increase 
coverage options for both small employers and their employees.  
   
Section 156.115 - Essential Health Benefits 
NAHU opposes the proposal to allow states to choose a new base benchmark plans for 2017.  Instead we believe that 
HHS should retain the current benchmark plan for the 2017 plan year to minimize market disruption, and provide 
consumers with familiar products while balancing consumers’ needs for comprehensiveness and affordability.  Should 
states select new benchmark plans for 2017 based on 2014 plans, then HHS should clarify that they not include state 



 

benefit mandates passed after December 31, 2011 and furthermore, only contain mandates that states can demonstrate 
have a strong evidence base.   
 
NAHU believes that CMS should not mandate the coverage of any additional services which will result in higher 
premiums; particularly when such services are not included in the state benchmark plan and when state legislatures 
have not prior to January 1, 2012 mandated the benefit.  In no event should CMS mandate and expand the coverage of 
habilitative services to include services that are not required in the Federal Employees Health Benefit program or Tricare 
programs. The imposition of broader habilitative services will result in benefits not typically covered under a small 
employer plan in states that do not currently have these federally mandated services in their benchmark plan, and will 
lead to coverage that is more expensive than they have now. For this reason any additional benefits should be avoided 
to help ensure affordability.   
 
Section 156.130 Out-of-Pocket Maximums 
NAHU opposes the proposed change that the annual limit on cost-sharing for self-only coverage applies regardless of 
whether the individual is covered by a self-only or a family plan.  Limiting cost-sharing for self-only coverage regardless 
of whether the individual is covered by a self-only or a family plan could impact the availability of HSA-qualified HDHP 
plans offered on exchanges or SHOP.  HDHP Plans compatible with HSAs are popular options for both employers and 
individuals as they encourage consumers to be more conscious of medical-care costs and more cautious about 
undergoing unnecessary expensive procedures, thus driving down costs for employers and their employees.  According 
to the January 2014 Census data, enrollment in HSAs-eligible health plans reached 17.4 million as of January 2014, up 
from just 3.2 million in January 2006.  Of the 17.4 million enrolled last January, about 2 million were individual market 
enrollees.   
 
Section 156.145 – Minimum Value 
NAHU appreciates the clarification that that in order to satisfy the minimum value requirement an employer plan must 
provide substantial coverage of both physician and inpatient hospitalization services.  Although CMS is seeking comment 
on how to establish that an employer plan includes “substantial coverage” of these services, from NAHU’s perspective, 
the most critical thing for CMS to do is to provide the employer community and their agents and brokers with guidance 
about how this determination will be made on an immediate basis.  Employers subject to the shared responsibility 
provisions of the law with a January 1, 2015 compliance date already have contracted plans in place which may or may 
not meet a yet-to-be defined standard.  Those that have other first quarter 2015 compliance dates have either already 
made contract decisions or are making those decisions right now.  These employers need to know on an immediate 
basis whether or not the plans they have already offered or plan to offer employees soon will meet the minimum value 
standard.  At minimum, the final rule should establish a “good faith” compliance standard for plans that include any 
physician and inpatient hospitalization services for the 2015 plan year, provided that these plans also comply with the 60 
percent actuarial value standard via the HHS-approved minimum value calculator.   
 
Section 156.602 – High Risk Pool Coverage as Minimum Essential Coverage 
NAHU supports the proposal to deem coverage through a state high risk pool as minimum essential coverage (MEC) for 
the purposes of the individual mandate in 2016.  Furthermore, we believe that state high risk pool coverage, which is 
comprehensive individual coverage, should be considered MEC permanently, in order to give both states and current 
high-risk pool consumers’ maximum coverage flexibility. 
 
Group Size Transition 
Finally, in addition to the provisions in the proposed rule on which we provided comment, NAHU also would like to 
address a topic not covered in the proposed regulation.  According to the PPACA statute, the size of small employer 
group market is slated to expand to 1-100 qualified employees on January 1, 2016.  To-date, only one state’s small group 
market includes employer group plans with up to 100 employees, and that state (New Hampshire) had a small group 



 

market definition of 1-100 for many years prior to the passage of the PPACA.  All other states and the District of 
Columbia have retained the size of their small employer group marketplace at 1-50 employees since the passage of the 
PPACA, despite the option for them to increase the size of their small employer group marketplace earlier.  For each of 
these states and the District of Columbia, as well as all issuers, agents and most importantly employers offering health 
insurance coverage in these jurisdictions, the increase in the size of the small employer group marketplace will represent 
a profound change and preparations will need to be made in terms of product filings and employer preparations 
regarding cost and plan options right at the start of 2015.  Given the lack of regulatory guidance from CMS on the 
planned transition so far, which will be needed right at the start of 2015, NAHU very strongly urges CMS to consider a 
delay of the group size increase requirement until at least 2017.  Further, we urge CMS to issue guidance as soon as 
possible in 2015 regarding a delay or potential transition to give agents, employers, states and issuers enough time to 
effectively plan.    
 
NAHU sincerely appreciates the opportunity to provide these comments on the proposed rule, and we look forward to 
working with you as implementation of PPACA continues to move forward. If you have any questions, or if we can be of 
further assistance to you, please feel free to contact me at 202-595-3676 or jwaltman@nahu.org.  
 
Sincerely, 
 
Jessica Fulginiti Waltman 
Senior Vice President of Government Affairs 
National Association of Health Underwriters 
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