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OVERVIEW 

• A provision of the Affordable Care Act (ACA) known as the medical loss ratio (MLR) has had dramatic unintended 

consequences for nearly a half million licensed independent agents and brokers and their employees.   

 

• Due to the Department of Health and Human Service’s interpretation of the MLR provisions in the health reform 

law, health insurance carriers are required to treat agent and broker commissions as part of their administrative 

costs.  

 

• This interpretation threatens the ability of insurance agents and brokers – many of whom are one- or two-

person small businesses – to continue to provide essential services to consumers who depend on them to assist 

with coverage or claims problems, and it does so at a time when health insurance purchasers have the most 

need for guidance because of the rapidly changing market for health insurance.  

 

ACTION NEEDED 

Congress should take expedient action on S. 2068 to amend the ACA to exempt pass-through fees collected for 

independent agents and brokers from the MLR calculation.  Doing so will help preserve access to insurance agents by 

individual and small employer consumers of private coverage as well as save tens of thousands of good paying, 

professional jobs at a time when our economy continues to recover. 

 

H.R. 1206 was introduced in the House by Representatives Mike Rogers (R-MI) and John Barrow (D-GA) in March of 2011 

to achieve this objective.  It currently has over 165 bipartisan co-sponsors.  

 

S. 2068 makes targeted changes to the H.R. 1206 based on conversations with colleagues and market data collected 

over the past year of MLR implementation.  Representatives Rogers and Barrow support these changes which include:  

 

1) Limiting the MLR exclusion to the individual and small group health insurance market, where the problem is 

most severe and where insurance consumers need the most help and where and agents have the fewest options 

under state law for ensuring compensation otherwise. 

 

2) Clarifying that any bonuses agents may receive remain a carrier administrative expense. Unlike commissions, 

bonuses are paid by the carrier and can be reasonably deemed administrative expense.  

 

3) Striking language expanding the state MLR adjustments, as the majority of states that have applied have 

already received their determination from HHS.  Under S. 2068, the waiver process will remain as is. 

 

BACKGROUND 

The MLR requirements were designed to limit the amount that a health insurance company can spend on administrative 

costs. Unfortunately, the rules crafted to implement this requirement classify independent agent and broker 

compensation as an administrative expense. In reality, health insurance agent and broker commissions are passed-

through fees folded into insurance premiums as a consumer convenience and as a means of complying with state tax 

and consumer protection laws; they never have been any part of the insurer’s bottom line.    

 

As a direct result of the MLR requirements, many agents are seeing a net reduction of their business incomes of 20 to 50 

percent, particularly those that serve the individual and small employer health insurance markets. This means that fewer 



agents and brokers will be able to afford to stay in business, and many have begun reducing services to their clients and 

cutting jobs. 

 

A Government Accountability Office report released in August 2011 entitled Private Health Insurance: Early Experiences 

Implementing New Medical Loss Ratio Requirements states, “Almost all of the insurers we interviewed were reducing 

brokers’ commissions and making adjustments to premiums in response to the PPACA MLR requirements. These 

insurers said that they have decreased or plan to decrease commissions to brokers in an effort to increase their MLRs.”   

Preventing this sort of disruption is of great importance to the National Association of Insurance Commissioners (NAIC) 

which recently passed a resolution stating, “Congress should expeditiously consider legislation amending the MLR 

provisions of the PPACA in order to preserve consumer access to agents and brokers, and the Department of Health and 

Human Services should take whatever immediate actions are available to the Department to mitigate the adverse 

effects the MLR rule is having on the ability of insurance producers to serve the demands and needs of consumers and 

to more appropriately classify producer compensation in the final PPACA MLR rule.” 

 

S. 2068 would ensure that health insurance consumers in the individual and small group markets have continued access 

to regulated professional benefit specialists by removing their compensatory stream of revenue from the MLR 

calculation. This relatively simple change in the law would not cost the government any revenue, but would be a 

tremendous benefit to American consumers and employers who more than ever need a helping hand and trusted choice 

in making the most of potential coverage and tax decisions in the ACA and beyond.   

 

ABOUT INDEPENDENT AGENTS AND BROKERS 

Nearly half a million professional agents and brokers across America help individual and business health care consumers 

find the right health plan and navigate the health care system. They advocate on consumers’ behalf when problems 

arise, identify cost-saving opportunities and keep consumers informed of new products and changes to the industry that 

may impact them.  

 

Independent health insurance agents and brokers do not work for health insurance carriers, but instead run their own 

businesses and hire their own support staff. They choose which insurance carriers they will represent, and receive 

appointments from many different insurance carriers based on their state license, their maintenance of liability 

insurance and confirmation of their knowledge of the carrier’s product offerings. 

 

Agents are hired by individual consumers and employers to serve as their agent/broker of record, to represent them 

before all of the insurance carriers with which the agent is affiliated. Only the individual consumer or employer can 

decide whether or not to keep their agent. This book of business has value, so it is in the agent’s best interest to 

maintain the client’s satisfaction through the life of the policy.  

 

According to the federal Bureau of Labor Statistics, the median wage of health insurance agents was about $47,000 in 

2010.  

 

Subject to strict state licensing laws and education requirements, agents, brokers and consultants are critical to not only 

the health insurance enrollment process, but also in serving the health insurance coverage needs of individuals and 

employers after the point of sale. 


